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I. STANDARDS

A. Standard of Review:  Abuse Of Discretion

Trial courts have “broad discretion” in deciding whether to disqualify counsel.  People v. Harlan, 54 P.3d 871, 876 (Colo. 2002); People v. Palomo, 31 P.3d 879, 882 (Colo. 2001).  Appellate courts thus review disqualification orders for an abuse of discretion.  Harlan, 54 P.3d at 877; Palomo, 31 P.3d at 882.

B. Burden And Standard Of Proof

1. Disqualification Disfavored.  The Colorado Supreme Court has “made clear that disqualification is a severe remedy that should be avoided whenever possible.”  In re Estate of Myers, 130 P.3d 1023, 1025 (Colo. 2006).  “Violation of an ethical rule, in itself, is neither a necessary nor a sufficient condition for disqualification.”  Id.  “The disqualification of an attorney or firm, or any other sanction, based solely on a rule violation—absent sufficient proof of prejudice—would likely exceed a district court’s jurisdiction, in that the sanction would be nothing more than a means of ‘punishing’ the attorney or firm for the violation.”  Id. (quoting Schuff v. A.T. Klemens & Son, 16 P.3d 1002, 1012 (2000)).

2. Litigation Taint Test.  Accordingly, the question a court must ask when deciding a disqualification motion is whether the litigation can be conducted in fairness to all parties.  People v. Palomo, 31 P.3d 879, 882 (Colo. 2001).  Disqualification is warranted only if “the claimed misconduct in some way ‘taints’ the trial or the legal system.”  People v. Harlan, 54 P.3d 871, 876 (Colo. 2002) (quoting Taylor v. Grogan, 900 P.2d 60, 63 (Colo. 1995)). Disqualification is proper when it appears reasonably necessary to ensure the integrity of the fact-finding process or the appearance of fairness at trial.  Id. at 877.

3. Moving Party Has a Heavy Burden.  The moving party has the burden of establishing grounds for disqualification.  People v. Harlan, 54 P.3d 871, 877 (Colo. 2002); English Feedlot, Inc. v. Norden Laboratories, Inc., 833 F. Supp. 1498, 1506 (D. Colo. 1993). This burden is a “heavy” one.  A.V. by Versace, Inc. v. Gianni Versace, S.p.A., 160 F. Supp.2d 657, 662-63 (S.D.N.Y. 2001); In re Caldor, Inc., 193 B.R. 165, 178 (S.D.N.Y. 1996). 

4. Specific Facts.  “[D]isqualification of an attorney may not be based on mere speculation or conjecture, but only upon the showing of a clear danger that prejudice to a client or adversary would result from continued representation.”  In re Estate of Myers, 130 P.3d at 1025.  Thus, before opposing counsel can be disqualified, the movant must allege specific facts that demonstrate a potential rule violation.  Fognani v. Young, 115 P.3d 1268, 1272 (Colo. 2005).
5. Rationale. Public policy favors the “continued representation of parties by counsel of their choice.”  In re Estate of Myers, 130 P.3d at 1025; see In re Caldor, 193 B.R. at 178 (same).  “Only in the rarest of cases should the [client] be deprived of selecting its own counsel[.]”  In re Walnut Equip. Leasing Co., 213 B.R. 285, 292 (E.D. Pa. 1997) (citations omitted). “Whenever possible, courts should endeavor to reach a solution that is least burdensome to the client.”  Rose v. Rose, 849 P.2d 1321, 1325 (Wyo. 1993) (citation omitted).

C. Disqualification Motion As Litigation Tactic

1. “Courts have historically been highly cynical of motions to disqualify opposing counsel, noting that such motions are often dilatory or tactical devices.”  Fognani, 115 P.3d at 1272.  Accordingly, “courts generally view motions to disqualify opposing counsel with extreme caution.”  Sargent County Bank v. Wentworth, 500 N.W.2d 862, 871 (N.D. 1993).

2. The Colorado Supreme Court has opined that “[d]isqualification is a severe remedy that should be avoided if possible.”  Harlan, 54 P.3d at 877 (emphasis added); accord, Weeks v. Samsung Heavy Indus. Co. Ltd., 909 F. Supp. 582, 583 (N.D. Ill. 1996); First Impressions Design & Mgmt., Inc. v. All That Style Interiors, Inc., 122 F. Supp. 2d 1352, 1355 (S.D. Fla. 2000).

3.  As the CBA Ethics Committee has noted, when a party and its lawyer file a motion to disqualify opposing counsel without good grounds, they expose themselves to payment of the opposing party’s attorney fees as a sanction:

A motion to disqualify not well supported in law or fact exposes the attorney filing the motion and the attorney’s client to various sanctions, apart from the denial of the motion.  These may include an award of attorney fees in connection with opposing a motion against the moving attorney, the client or both.

CBA Formal Opinion 78 at III-244 (citing C.R.C.P. 11, C.R.C.P. 121, § 115(7), & C.R.S. § 13-17-101 et. seq.).  See Wold v. Minerals Engineering Co., 575 F. Supp. 166 (D. Colo. 1983) (court found motion to disqualify was imposed for improper purposes, including harassment of opposing counsel and unnecessary delay, and awarded attorney fees to the non-moving party under F.R.C.P. 11 and 28 U.S.C. § 1927).

D. Conflict in Standards 

Courts must reconcile their “broad discretion” to disqualify counsel with the movant’s “heavy” burden of proof and the notion that disqualification is a “drastic remedy” that must be avoided if a lesser sanction is feasible.

E. Choice of Law.  Motions to disqualify counsel in federal proceedings are decided under federal law, meaning that a court will apply the Model Rules of Professional Conduct.  See Helmer v. Goodyear Tire & Rubber Co., No. 12-CV-00685-RBJ, 2013 WL 328951, at *3 (D. Colo. Jan. 29, 2013) (citing United States v. Stiger, 413 F.3d 1185 (10th Cir. 2005)).  As a practical matter, because Colorado has adopted the Model Rules with respect to conflicts of interest in significant part, application of the Model Rules will rarely produce a different result.
II. PROCEDURAL ISSUES

A. Motion.  Though the issue will almost always be raised by a motion, a motion to disqualify is not a prerequisite for a court to disqualify counsel.  Schmidt v. Ford Motor Co., 112 F.R.D. 216, 221 (D. Colo. 1986).
B. Hearing. 

1. A trial court need no hold a hearing before it rules on a disqualification motion.  Taylor v. Grogan, 900 P.2d 60, 64 (Colo. 1995) (court of appeals erred in holding that Rule 3.7 requires a hearing before ruling on a disqualification motion).  Other jurisdictions are in accord.  See General Mill Supply Co. v. SCA Services, Inc., 697 F.2d 704, 710 (6th Cir. 1982) (“[i]t would be absurd to say a court can decide an entire case without an evidentiary hearing by summary judgment, Fed. R. Civ. P. 56, but must hold an evidentiary hearing before it decides an interlocutory subordinate issue” like disqualification); Beck v. Bd. of Regents of the State of Kan., 568 F.Supp. 1107, 1109 (D. Kan. 1983) (denying request for hearing); O’Donnell, Fox & Gartner, P.C. v. R-2000 Corp., 604 N.Y.S.2d 67, 69 (N.Y. App. Div. 1993) (it is “well established” that an evidentiary hearing is not required before an attorney is disqualified for misconduct).

2. Courts, of course, have discretion to hold hearings and will often hold oral argument in connection with disqualification motions.

C. Discovery.  Though rarely invoked, courts may permit discovery in connection with disqualification motions.
III. SUBSTANTIVE BASES FOR DISQUALIFICATION
A. Rule Violation Not Sufficient

1. On the one hand, a violation of the Rules of Professional Conduct (Colo. RPC), in and of itself, is insufficient to establish grounds for disqualification.  In re Estate of Myers, 130 P.3d at 1025. “Disqualification should not be imposed unless the claimed misconduct in some way ‘taints’ the trial or the legal system.”  Harlan, 54 P.3d at 876; also Commercial Union Ins. Co. v. Marco Int’l Corp., 75 F. Supp. 2d 108, 110 (S.D.N.Y. 1999) (disqualification requires “a significant risk of trial taint”); Colo. RPC Preamble, comment [20].
2. Even a violation of conflict-of-interest rules does not result in automatic disqualification, because such a per se rule would be contrary to the court’s discretion.  See Research Corp. Techs. v. Hewlett-Packard Co., 936 F. Supp. 697, 702-03 (D. Ariz. 1996) (collecting cases) (declining to disqualify firm despite Rule 1.7(a) violation).

3. Instead, courts “consider the facts and circumstances of each case” in determining “whether the harsh sanction of disqualification is warranted.”  Id. at 703; see Gould v. Mitsui Mining & Smelting Co., 738 F. Supp. 1121, 1124 (N.D. Ohio 1990) (“disqualification questions are intensely fact-specific, and it is essential to approach such problems with a keen sense of practicality”).

B. Rule Violation Not Necessary

1. On the other hand, a party affected by opposing counsel’s misconduct may move to disqualify counsel even if the misconduct does not involve the violation of a specific Rule of Professional Conduct:

Although many of the reported decisions concerning disqualification of attorneys concern conflicts of interest, other forms of attorney misconduct may also justify disqualification.  Indeed, disqualification of an attorney need not be predicated upon a finding that a specific RPC rule has been violated.

Essex County Jail Annex Inmates v. Treffinger, 18 F.Supp. 2d 418, 439 (D. N.J. 1998) (disqualifying counsel for violating prison security protocols) (citation omitted). 
2. Numerous courts have so held.  See In re Meador, 968 S.W.2d 346, 351 (Tex. 1998) (“a court has the power, under appropriate circumstances, to disqualify an attorney even though he or she has not violated a specific disciplinary rule”); Kenn Air Corp. v. Gainesville-Alachua County Reg’l Airport Auth., 593 So.2d 1219, 1223 n.4 (Fla. Dist. Ct. App. 1992) (“[a]ctual violation of the ethics rules is not a prerequisite to the granting of a motion for disqualification”).  See also City & County of Denver, 37 P.3d at 456-57 (notwithstanding adoption of Colorado Rules of Professional Conduct and the lack of any rule violation, city attorney would be disqualified for appearance of impropriety), cert. denied (Colo. 2002).

3. Thus, disqualification can be based, for example, on a severe discovery violation.  E.g., In re Beiny, 517 N.Y.S.2d 474, 483-484 (N.Y. App. Div. 1987) (court disqualified a law firm for discovery abuse where it improperly obtained an opposing party’s privileged information).

C. Conflicts Of Interest

Disqualification motions are most often based on alleged violations of the conflict of interest rules—1.7, 1.9, 1.10, & 3.7.  These motions raise some common questions.

1. Standing

· Some courts hold that parties have no standing to move to disqualify opposing counsel based on an alleged conflict of interest unless they are a current or former client of counsel.

· See Kasza v. Browner, 133 F.3d 1159, 1171 (9th Cir.) (as a general rule, courts do not disqualify an attorney on the grounds of conflict of interest unless the former client moves for disqualification), cert. denied, 525 U.S. 967 (1998).

· See also Ahearn v. Ahearn, 993 P.2d 942, 950 (Wyo. 1999) (party who is not a current or former client has no standing to assert a conflict of interest under Rules 1.7, 1.8, and 1.9).

· Despite this supposed general rule, courts usually find that standing exists and will reach the issue whenever the claimed conflict—even if not raised by a current or former client—implicates the fairness of the litigation process.  See Abbott v. Kidder Peabody & Co., 42 F.Supp.2d 1046, 1050 (D. Colo. 1999) (applying Colorado law) (“Although courts generally refuse to disqualify an attorney for a conflict of interest where the attorney’s former client has not moved for disqualification, case law gives an opposing party standing to challenge where the interests of the public are so greatly implicated that an apparent conflict of interest may tend to undermine the validity of the proceedings.”); Gates Rubber Co. v. Bando Chem. Indus., 855 F.Supp. 330, 334 (D. Colo. 1994) (applying Colorado law) (rejecting challenge to non-client’s standing to raise conflict issue).

2. Consent
Even if there is an actual conflict of interest under Rules 1.7, 1.9, or 3.7, clients generally can waive the conflict.

· As the CBA Ethics Committee has observed, even if there is an actual conflict of interest that would require the disqualification of the entire law firm under rule 1.10, the conflict and disqualification can be waived by the affected client.  CBA Formal Opin. 78 at III-243.  As stated in Colorado Rule 1.10 (c), “A disqualification under this rule may be waived by the affected client under the conditions stated in Rule 1.7.”  

· See also FDIC, 50 F.3d at 1314 (even if there is a Rule 1.7 conflict that would normally require imputed disqualification under Rule 1.10, disqualification is unnecessary where a client consents after consultation; the FDIC had given its consent).
· Colo. RPC 1.0(e):  ‘“Informed consent’ denotes the agreement by a person to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.”

· To ensure that consent is “informed,” the attorney must explain the nature of the conflict in such detail that the clients can understand the reasons why it may be desirable to have independent counsel.  Unified Sewerage Agency v. Jelco Inc., 646 F.2d 1339, 1345-46 (9th Cir. 1981).

D. Current-Client Conflicts:  Rule 1.7

1. Rule 1.7 provides in relevant part: 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if: (1) the representation of one client will be directly adverse to another client; or  (2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if: (1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client; (2) the representation is not prohibited by law; (3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and (4) each affected client gives informed consent, confirmed in writing.
2. Current client conflicts are not usually planned but arise by circumstances where a client merger, law firm merger, or other circumstance creates a conflict.

· “Hot Potato” Rule:  A law firm may attempt to drop client A so that it may sue client A on behalf of client B, who is a more significant client.  In this scenario, courts have almost uniformly held that “a firm may not drop a client like a hot potato, especially if it is in order to keep happy a far more lucrative client.”  Picker Int’l, Inc. v. Varian Assocs., Inc., 670 F. Supp. 1363, 1365 (N.D. Ohio 1987), aff’d 869 F.2d 578 (Fed. Cir. 1989).
· “Thrust-Upon” Exception:  An exception to the “hot potato” rule occurs when law firm is representing client A in a pending case and the adversary in the case merges with client B.  In this scenario, the conflict has been “thrust upon” the law firm by the merger.  In such circumstances, particularly when the suit has been ongoing for some time, courts will usually decline to disqualify the firm and either (1) require the firm to withdraw from representing the moving party or (2) permit the firm to choose which client to represent.  E.g., Gould, Inc. v. Mitsui Mining & Smelting Co., 738 F. Supp. 1121 (N.D. Ohio 1990).
E. Former-Client Conflicts:  Rule 1.9 

1. Former-client conflicts are probably the most frequent basis for disqualification motions.  Rule 1.9 provides in relevant part: 

(a) a lawyer who has formally represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing. 

2. Applying Rule 1.9 involves two questions.

· The “threshold question” is whether “an attorney-client relationship existed in the past” between the alleged client and the lawyer English Feedlot, Inc. v. Norden Labs., Inc., 833 F. Supp. 1498, 1506 (D. Colo. 1993) (applying Colo. RPC 1.9(a)); accord, Simpson Performance Prods. v. Robert W. Horn, P.C., 92 P.3d 283, 287 (Wyo. 2004) (to establish a former-client conflict, there must have been a valid attorney-client relationship);

· Test: Does the client have a reasonable belief that the client had an attorney-client relationship with a lawyer?  People v. Bennett, 810 P.2d 661 (Colo. 1991).  

· This test has both a subjective and an objective component.   Monus v. Colorado Baseball 1993, Inc., 103 F.3d 145, 1996 WL 723338, *8 (Dec. 17, 1996) (“[w]hile the test for determining the existence of an attorney-client relationship is a subjective one, and the alleged client’s belief is an important factor, Bennett, supra, we believe that the alleged client’s subjective belief must be reasonable”). 

· See also General Elec. Real Estate Corp. v. S. A. Weisberg, Inc., 605 So.2d 955, 956 (Fla. Dist. Ct. App. 1992) (alleged client must “clearly show[] that his subjective belief was a reasonable one”).

· The second question is whether the former matter and the current matter are “substantially related.”

· “Substantiality” requires a showing that the “factual contexts” of the two representations are related.  Funplex Partnership v. F.D.I.C., 19 F. Supp.2d 1201, 1208 (D. Colo. 1998) (applying Colorado Rule 1.9(a)); see also Food Brokers, Inc. v. Great Western Sugar Co., 680 P.2d 857, 858 (Colo. Ct. App. 1984) (applying Cannon 4 of the Code of Professional Responsibility) (substantial relationship test requires a comparison of the similarity of the “factual situations and the legal questions posed” in the two matters).

· To prove substantiality, the movant must provide the court with sufficient evidence to enable the court to “to reconstruct the attorneys’ representation of the former client, to infer what confidential information could have been imparted in that representation, and to decide whether that information has any relevance to the attorney’s representation of the current client.”  Funplex, 19 F. Supp.2d at 1208 (quoting English Feedlot, 833 F. Supp. at 1506).  

· This is consistent with the purpose of the substantial relationship test, which is to determine whether there is a reasonable probability that the lawyer learned information in the prior representation that could be used against the client in the current one.  Id.
· The mere fact that two matters have some factual overlap does not make them “substantially” related, as the English Feedlot court found.  In that case, the firm’s lawyers formerly represented a manufacturer of cattle vaccines and conducted lien searches related to settlements of product liability suits involving the vaccines.  In the current representation, the firm’s lawyers represented a feedlot owner in a product liability suit against the manufacturer involving one of the same vaccines.  Applying Colorado Rule 1.9(a), the court held that the lien work and the product liability suit were not “substantially” related, because in performing the lien work, the firm had not obtained confidential information about liability issues concerning the vaccines.  Id
· See also Food Brokers, 680 P.2d at 858 (finding no substantial relationship and no basis to disqualify lawyer who sued former client for breach of food broker contract, even though lawyer had handled similar suits as former client’s senior litigation counsel).
3. Problems When Lawyers Switch Jobs

· When a firm hires a lawyer who represented the opposing party, a conflict arises if the lawyer worked on the matter at issue while at his or her old firm.  Under Rule 1.10(a), the conflict is imputed to the new firm.

· Formerly, screening was not effective to prevent imputed disqualification.  However, under new Rule 1.10(e), screening prevents disqualification if:

· (1) the matter is not one in which the personally disqualified lawyer substantially participated;

· (2) the personally disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom;

· (3) the personally disqualified lawyer gives prompt written notice (which shall contain a general description of the personally disqualified lawyer's prior representation and the screening procedures to be employed) to the affected former clients and the former clients' current lawyers, if known to the personally disqualified lawyer, to enable the former clients to ascertain compliance with the provisions of this Rule; and

· (4) the personally disqualified lawyer and the partners of the firm with which the personally disqualified lawyer is now associated reasonably believe that the steps taken to accomplish the screening of material information are likely to be effective in preventing material information from being disclosed to the firm and its client.
· Note that the Model Rules are more permissive and allow screening to avoid imputed disqualification regardless of the moving lawyer’s level of involvement in the matter at his or her prior law firm.  See Model Rule 1.10(a)(2).
4. Paralegals and legal secretaries:  
· Formerly, there was conflict in authority concerning whether a law firm could avoid imputed disqualification by screening a paralegal or other non-lawyer from involvement in a matter.  See In re American Home Prods. Corp., 985 S.W.2d 68, 72, 75 (Tex. 1998); Smart Indus. Corp. v. Superior Court, 876 P.2d 1176, 1183-85 (Ariz. Ct. App. 1994).

· However, comment [4] to Colo. RPC 1.10 now explicitly permits screening:

[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm where the person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. . . . Such persons, however, ordinarily must be screened from any personal participation in the matter to avoid communication to others in the firm of confidential information that both the nonlawyers and the firm have a legal duty to protect. See Rules 1.0(k) and 5.3.

F. Lawyer As Witness:  Rule 3.7

1. Rule 3.7 is probably the second most prevalent basis for disqualification motions.  Rule 3.7 provides:

(a)  A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness except where:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the case; or 

(3) disqualification of the lawyer would work substantial hardship on the client.

(b)  A lawyer shall not act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless the requirements of Rule 1.7 or Rule 1.9 have been met.

2. Note that this is a trial exclusion rule.  It is not typically a basis to exclude a lawyer from participating in pretrial or post-trial matters.  See Fognani, 115 P.3d at 1276-77 (though lawyer was disqualified from representing clients at trial, he could, with client consent, participate in any pretrial proceedings, unless the trial court found that his participation in a particular proceeding would likely result in disclosure of his dual role as advocate and witness to the jury).

3. A lawyer is disqualified from acting as trial counsel under Rule 3.7 only if that lawyer is likely to be a “necessary witness” at trial.

· Courts apply a dual test for determining whether a lawyer is a “necessary witness”:  The proposed testimony must be both (1) relevant and material and (2) unobtainable elsewhere.  Security Gen. Life Ins. Co. v. Superior Ct., 718 P.2d 985, 988 (Ariz. 1986); see also S&S Hotel Ventures L.P. v. 777 S.H. Corp., 515 N.Y.S.2d 735, 739 (N.Y. 1987) (“A finding of necessity takes into account such factors as the significance of the matters, weight of the testimony, and availability of other evidence”).

· See CBA Formal Opin. 78 at III-242 (“the advocate’s testimony must be necessary, and not merely cumulative”); Religious Technology Ctr. v. F.A.C.T.Net, Inc., 945 F. Supp. 1470, 1474 (D. Colo. 1996) (same).

· For example, in Chappell v. Cosgrove, 916 P.2d 836, 840 (N.M. 1996), the New Mexico Supreme Court held that a lawyer who had accompanied a client to a meeting that became the subject of litigation should not have been disqualified under the lawyer-witness rule absent a showing that similar testimony could not have been obtained from others who attended the meeting.  

· Likewise, in United Food & Commercial Workers Health & Welfare Fund v. Darwin Lynch Administrators, Inc., 781 F. Supp. 1067, 1070 (M.D. Pa. 1991), the federal court held that where the evidence concerning the interpretation of the agreements at issue could be obtained from other sources, the lawyer who negotiated and drafted the agreements was not a “necessary” witness and would not be disqualified.

4. Imputed Disqualification:  Even if a lawyer is a necessary witness, there is no automatic imputed disqualification of the law firm.  Other lawyers in the firm may act as trial counsel unless an actual conflict requires disqualification under Rules 1.7(b) and 1.10.  See CBA Formal Opin. 78 at III-243.

· Colorado (and Model) Rule 3.7(b) states that “[a] lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.”  Rule 3.7(b) thus “expressly abolishes the automatic disputed disqualification created under the [former Model Code of Professional Responsibility].”  CBA Formal Opin. 78 at III-242.  Only an actual conflict of interest warrants the imputed disqualification of an entire law firm under Rule 1.10.  Id.  Whether an actual conflict of interest exists is determined by reference to Rule 1.7(b) and case law construing similar conflict claims.

· In Fognani, the Colorado Supreme Court acknowledged that Rule 3.7 does not require the automatic imputed disqualification of the entire law firm but held that the court must decide whether (a) the law firm’s representation will be materially limited by its responsibilities to its disqualified lawyer, and (2) the client has consented to have the law firm continue to represent the client.  Fognani, 115 P.3d at 1278.

· A leading case is FDIC v. U.S. Fire Ins. Co., 50 F.3d 1304 (5th Cir. 1995).  In that case, an insurer moved to disqualify the law firm representing the FDIC because the insurer planned to call as witnesses two of the law firm’s lawyers to prove the insurer’s affirmative defense that the FDIC, through the actions of the lawyers, acted in bad faith.  See id. at 1306-07.  The Fifth Circuit affirmed the district court’s disqualification of one of the lawyers under Rule 3.7(a) because she was a necessary witness; however, the court reversed the disqualification of the lawyer’s entire firm.

· The court noted that imputed disqualification of an entire law firm requires an actual conflict.  The court rejected the argument that an actual conflict existed because the FDIC might have a future malpractice claim against the disqualified lawyer and her firm.  The court reasoned, “We find that the remote possibility that [lawyer] and the FDIC may eventually find themselves at odds is much too tenuous a thread to support the burdensome sanction of law firm disqualification.”  Id. at 1314.

5. Substantial Hardship.  Finally, Rule 3.7 provides an exception to disqualification for substantial hardship.

· Although expense and possible delay, without more, do not qualify as substantial hardship, “the financial burden on the client of replacing the attorney, if combined with other circumstances, may be sufficient to create an exception.”  CBA Formal Opinion 78 at III-242 (emphasis added).

· More specifically, courts have found substantial hardship based either of two factors:  (1) the loss of counsel’s extensive knowledge of a case and (2) substantial discovery having been conducted in the actual litigation.  See Brown v. Daniel, 180 F.R.D. 298, 302 (D. S.C. 1998).  In Brown, the court refused to disqualify an entire law firm despite the likely appearance of a senior partner as a trial witness.  The court held that even if disqualification of the law firm were warranted, it was precluded by the substantial hardship on the client.  In so holding, the court cited both the loss of counsel’s extensive knowledge of the case and the protracted nature of the proceedings.  

· Likewise, in Sargent County Bank v. Wentworth, 500 N.W.2d 862, 872 (N.D. 1993), the court refused to disqualify the entire law firm, even though the opponent planned to call a member of firm as trial witness, because replacing counsel at such a late stage of the litigation would undoubtedly work a hardship on the client.

IV. PRACTICAL CONSIDERATIONS

A. Should You File The Motion?
1. Diverts attention from merits

2. May delay litigation process 

· Court’s don’t like them

· Wary re: litigation tactic or legitimate concern?

3. May raise credibility issues:

4. Legitimate client concerns 

B. Should You Fight The Motion?  

1. Who Will Pay?

· Expensive – experts, etc.
· Before defending, consult with client and get consent

· Likewise, when you know one is coming, consult w/client and come to agreement re: who will pay to defend

2. Shadow Counsel

· CBA Formal Opin. 78 suggests that where there is a possibility that a lawyer may be disqualified as an advocate at trial, the client be advised to engaged “shadow” trial counsel early in the case to prepare for that possibility.

3. Implication for possible grievance?

1

